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EVIDENCE AND PUBLIC INTEREST DISCLOSURE LEGISLATION AMENDMENT BILL 2011 
Statement 

HON NICK GOIRAN (South Metropolitan) [9.55 pm]: Mr Deputy President, you will recall that earlier today 
we third read the Evidence and Public Interest Disclosure Legislation Amendment Bill 2011. At the time I had 
proposed to make some remarks on the third reading of that bill, but I understand there was some keenness to 
pass that bill at some pace so that it would go to the other place before it rose for the day. I was happy to 
accommodate the request that was put to me. Nevertheless, it would be good to make a couple of remarks on 
what is generally now referred to as the shield laws legislation. You might be aware, Mr Deputy President, that 
this matter has been with us for quite some time. The Standing Committee on Procedure and Privileges, on 
which you serve, tabled a report, “Reference from the House — Evidence and Public Interest Disclosure 
Legislation Amendment Bill”, dated November 2011. It has been with us for at least that time and today it has 
speedily passed through our chamber and is now in the other place. In light of that, I thought it was appropriate 
to make some remarks, because the state of play may have changed over the past 12 months or so. This matter 
was not only referred to the Standing Committee on Procedure and Privileges of this house during the 
Committee of the Whole stage, but also resulted in the bill being amended due to the work of that committee. In 
the brief time that I have this evening, I want to refer to a relatively recent case that has been determined in New 
South Wales with respect to these shield law issues.  
My view is that the bill we have dealt with has addressed the need to balance competing public interests that 
arise from time to time in judicial proceedings. On the one hand, there is a public interest in a free press, which 
vigorously investigates and reports on all matters that affect or may be of interest to the public. Of course, on 
occasion journalists will receive sensitive information from informants on the condition that the informant 
remains anonymous. I understand that at times this practice can be critical in leading to public exposure of 
improper practices in business, politics and other realms of public life. On the other hand, in both criminal and 
civil procedures there can be a public interest in requiring a journalist to disclose the identity of a source. I refer 
briefly to the New South Wales case to which I alluded earlier. It was a defamation case under the name of Liu v 
The Age Company Limited [2012] NSWSC 12. The court found that there was a public interest in allowing the 
claimant, Ms Liu, to be told the identity of the informants from whom The Age newspaper obtained information 
alleging that she made certain payments to people, including Joel Fitzgibbon, who was the Minister for Defence 
from 2007 to 2009 and is now the chief government Whip for the Gillard Labor government. In a criminal case 
the court may judge that the public interest in obtaining evidence directly from the anonymous informants about 
alleged crimes may outweigh the public interest in protecting the anonymity of a journalist’s informants. It is 
interesting that while this matter has been making its way through this place successfully, subject to the 
amendment, this type of issue has been discussed in the New South Wales Supreme Court. 

The question is: what is the current situation in Western Australia? At present the courts in this state make 
decisions about these competing public interests without any specific guidance from legislation. Obviously, 
subject to what the other place may do, they will now be in a position to have specific guidance from the 
legislation. The bill will assist the courts by requiring consideration of very specific factors before deciding to 
override the presumption that a journalist is not compellable to give identifying evidence when they have 
promised not to disclose the identity of their source. I noted in the second reading speech that the then 
parliamentary secretary, who is now the Attorney General, made the following remarks — 

In summary, legislation of the kind delivered by the bill has been slow to come to Western Australia. 
PCRP provisions have existed in New South Wales since 1997. Regardless, such legislation is now 
here. Until now, courts and tribunals have engaged in an unassisted balancing exercise between two 
competing philosophies when deciding whether or not to permit evidence to be adduced: The utilitarian 
philosophy that a court should be able to make the most judicious decision based on all the available 
information and the libertarian philosophy that the law should not unduly interfere with the rights and 
interests of individuals. This bill delivers a solution to this complex balancing exercise.  

Although not disagreeing with the sentiment of this remark, I note that the balancing exercise required by the 
conflict between competing public interests raised by cases such as Liu v The Age in New South Wales remains 
very complex. Certainly the hope is that the bill that has passed through this place introduces new provisions to 
the Evidence Act 1906, which will give some direction to the courts as to what matters must be considered in 
balancing the competing public interests. But, ultimately, the courts must still decide which interests will prevail 
in a particular case.  

I want to make some concluding remarks about the benefit of parliamentary committees, Mr Deputy President 
(Hon Matt Benson-Lidholm). I note that the report that I referred to earlier, which you were a part of, dealt with 
proposed new sections 20G to 20M as set out in clause 5 of the bill. The majority of the standing committee 
recommended that the house adopt a prohibitive clause providing that the bill would not apply to the proceedings 
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of both houses of Parliament but that standing orders reflecting the provisions in the bill providing for the 
protection of journalists’ sources be adopted. I understand that today, Mr Deputy President, you have provided to 
all members a document outlining what those standing orders might look like. That will be subject to the report 
in the fullness of time and some consideration by the house.  

I conclude by commending the former Attorney General and the current Attorney General for listening to the 
concerns raised by the committee and by the members. In my view, parliamentary privilege is an important 
element. Although the bill would have applied only to a very narrow aspect of parliamentary proceedings, there 
is always a danger of important principles such as this being gradually eroded by the salami approach; that is, 
one slice at a time. The approach now being taken will ensure the appropriate protection of journalists while still 
preserving parliamentary privilege.  
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